
EX PARTE OR LATE FILED

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, NW
Washington, D.C. 20554

May 9, 1994

Maurita K. Coley
Senior Vice Presidenl
Legal Affairs

Re: Ex Parte Meeting
MM Docket No."~2~ - Cable
PP Docket N~,. 93-253 -'PCS

Dear Mr. Caton:

On behalf of BET Holdings, Inc. and pursuant to Section 1. 1206(a) of the Commission's
Rules, this letter will constitute notice that on May 3, 1994, Robert L. Johnson, President and
Chief Executive Officer, Debra L. Lee, Esq., Executive Vice President and General Counsel,
and Maurita K. Coley, Senior Vice President, Legal Affairs, of BET Holdings, Inc., met with
Chairman Reed E. Hundt and Merrill Spiegel, Attorney Advisor General, to discuss outstanding
issues in the Commission's "Cable Rate Regulations" and "PCS Competitive Bidding"
rulemaking proceedings. BET Holding, Inc. 's views on the substantive issues discussed are
indicated in the attached summary. An original and one copy of this letter has been submitted
to the Secretary.

Should any questions arise in connection with this notification, please do not hesitate to
contact the undersigned.

Attachment
cc: Chairman Reed E. Hundt - Room 814

Ms. Merrill Spiegel - Room 814
Commissioner Andrew Barrett - Room 844
Byron Marchant, Esq. - Room 844
William E. Kennard, Esq. - Room 614
Commissioner James Quello - Room 802
Brian Fontes, Esq. - Room 802
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If the "Addina CMn8e1s" provision is to be .propam neutral,· the formula should be
chanaed from a ·cost plus peKal1lle mark-up ofcost" to a ·cost plus flat number." Otherwise,
operaton will always choole to add higher priced, mass appeal services.

The Commission's rate regulations as they nate to propammers are helpful to the extent
that they discouraae opendOn from takin& cable Mtworks off a regulated package and
transferrin& them to an UIINIuJated I 11 attI pIC.. However, further refinement of the
regulations is necessary with respect to the provisions for adding channels.

The 1992 Cable Act specificallyacknowledpd the need for diversity in propammina and
specificallyaddreued the need to provide minority ,.....mina incentives by incorporatinc the
minority leuecl access cbmaeIs provision under SecUon 612(h)(i)(1) and (2) of the Act and
Section 76.977 of the Commillion's rules. (See "'1Ied.) Under this provision, Conaress
allows cable operators to deMptte a portion of their mandatory leased access channels for
carriage of minority propamming.
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A II Carte

The current :reaulations allow a cable operator cIairin& to add a channel a minuscule per
channel adjustment plus a~ throuP of the external COlt and a 7.S" mark-up of the external
cost factor. 'Ibis formula provides virtually no incentive to add low priced cable networks and
actually pves operators the incentive to add hiP priced channels to take advantaae of a hiaher
mark-up. Note that a 7.S" mark-up of a cable .-vice, such as BET, priced at $0.10 is only
$0.0075, which is less than a penny. This result is particularly harmful to minority-talJeted
avices, such as BET, whicll C*lIlOt charF the lame,... as hiP-priced, mass appeal channels.
For example, an operator .... BET to a 46 cllMne1 system would only be able to realize a
profit of SO.02 per sublcriber: SO.OI per channel adjustment plus a pass through of the cost
(SO. 10) plus a SO.OI mark-up of the cost [SO. 10 x .075 (rounded up)]. The obvious incentive
for an operator would be to add a higher priced channel for which a higher mark-up could be
recovered.

BET submits that in view of Conp'ess' expru.ad concern about minority propamming,
the Commission's reguJatiolls should include an additional incentive for operators to add
minority-oriented channels to eacouraae the develqtment of diversity in the availability of
propammina choices. We piopoJe that in addition to whatever standard mark-up formula the
Commission adopts, a "minority channels· feature should be added which would be double the
standard mark-up. For example, under the current proposed regulations which provide for a



EXAMPLE:

SMnr SAk .JQcker. to fcOIlRee AddltJoa of Mull. ChlPnek

Per Channel Adjustment
Factor from table: .01

SO. IS (if flat rate)

$0.30 (if flat rate)

.10

20" or

40" or

2

- plus -

- plus-

- plus -

External Cost
Pass Through for BET:

Propam Mark-up:

Minority Channel
Mark-Up:

7.S" mark-up over costs, the Commission should allow a IS" mark-up over cost for adding
a minority channel. If a cost plus flat-rate mark-up is adopted, the Commission should double
the amount of the flat rate mark-up if the operator adds a minority channel.

In addition to the above, the Commission should live operators an additional incentive
to add more channels, based on a sliding scale formula. Again, the rationale for this additional
"kicker" is to encouraae operators to open up more channels. We submit that encouraaing
operators to add channels increases opportunities for diversity in program choices for consumers
by increasing the likelihood that operators will add minority programming.

For example, III operator which added tine (3) channels would get the standard
recovery-plus formula; addiDI six (6) channels would allow recovery of the standard recovery­
plus formula, plus an additional add-on, e.g., 10"; addition of nine (9) channels would get the
standard recovery-plus, plus a IS" add-on.

If the Commission amended its regulations as we propose, the formula would look like
this for an operator adding BET to a 46 channel system:



In addition, if the operator added BET along with, for example, 5 other channels, it
would get to take an additional 10% of the entire mark-up of all 6 channels as illustrated below:

Number of Channels Added

0-3
4-6

7+

Additional Mark-Up

o
10%
15%

Using the example set forth above, an operator would get an additional $0.08 mark-up
if it added BET and 5 other channels for a total of 6 channels.

Additional Mark-up for
Adding Multiple Channels
(10% x 5 channels @ $0.15)

- plus -

10% x 1 channel (BET)
at $0.30

Total Additional Mark-up
for Adding Multiple Channels

.05

.08

Simulcast of Cable Proerammine on Replated and A la Carte Packaees

Finally, the Commission may want to consider encouraging cable operators to increase
consumer choices by simulcasting programming in both a regulated expanded basic package as
well as in an i Ii~ package option. While such an arrangement would be subject to
negotiations between the cable operator and the cable programmer, the Commission's
encouragement of this option would assist in its implementation.
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Competitive Bidding
PP Docket No. 93-253

The advent of Personal Communicltions Services (wpcS") offers unparalleled
opportunities for desipated entities wishing to participate in the development of emeqing
technolOJies. The Commission is in the unique poIition of establishing a nationwide licensing
and service framework that will include a wide variety of diverse individuals and businesses.

• Set-asjdm. Set-aside blocks are critical to designated entity success in the broadband PeS
auctions.

• MiDI Cm!jt'. In addition to let-aside blocb for bfOldband PCS, the Commission
sbould offer sipificant biddift& credits to cIesiIMt8d entities. Due to the highly competitive
nature of the auctions and the considerable costs of conscructing to the Commission's build-out
requirements, a significant bidding credit is necessary to support and encourage designated entity
participation.

• Jp*JJmmt Pgpnta. 1be Commission should permit all designated entities, not just
small businesses, to defer payments for their licenses throulh installment payment plans.

• Tg CortifiaW. The avaiJability of tax CIl'tifieata is important to desianated entity
participation in broIdbImd PeS. Tax certificates will permit desipated entities to attract needed
capital. Tax certificates should be made available when an auction winner sells a license to a
desipated entity and when a designated entity sells a minority interest to a non-controlling
investor.

• Prefcraq Blifjhjlig. The Commission's definitions of control for minority based
preferences are overly ratrictive. ~.. control in the desipattJd entity is sufficient,
reprdless of whether the SO. I " equity ownership ~ment is met. Permitting desipated
entity control in the operadon of PeS systems will satisfy Congress' intent to encourage
desipated entity participation.

• AJIIIjptje ofc..=j=',Pmfcrapa. The)ftferences afforded to desipated entities
should not be limited solely to smaller license blocks or a sinlle form of preference, such as a
bidding credit.
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Communications Act of 1934
S 612

finds that the channel capacity sought by such person has not been
made available in accordance with this section, or that the price,
terms, or .conditions established by such system are unreasonable
under subsection (c), the Commission shall, by rule or order, require
such operator to make available such channel capacity under price,
terms, and conditions consistent-with subsection (c).

"(2) In any case in which the Commission rmds that the prior
adjudicated violations of this section constitute a pattern or practice
of violations by an operator, the Commission may also establish any
further rule or order necessary to assure that the operator provides
the diversity of information sources required by this section.

"(3) In any case in which the Commission rmds that the prior
adjudicated violations of this section constitute a pattern or practice
of violations by any person who is an operator of more than one
cable system, the Commission may also establish any further rule or
order necessary to assure that such person provides the diversity of
information sources required by this section.

"<0 In any action brought under this section in any Federal
district court or before the Commission, there shall be a presump­
tion that the price, terms, and conditions for use of channel capacity
designated pursuant to subsection (b) are reasonable and in good
faith unless shown b1 clear and convincing evidence to the contrary.

"(gJ Notwithstandmg sections 621(c) and 623(a), at such time as
cable systems with 36 or more activated channels are available to 70
percent of households within the United States and are subscribed
to by 70 percent of the households to which such systems are
available, the Commission may promulgate any additional rules
necessary to provide diversit1 of information sources. Any rules
promulgated by the CommissIon pursuant to this subsection shall
not preempt authority expressly granted to franchising authorities
under this title.

"(h) Any cable service offered pursuant to this section shall not be
provided, or shall be provided subject.to conditions. if such cable
service in the judgment of the _franchising authorityor the cable operator ..
is obscene, or is in conflict with community standards in that it is lewd, lasclVlous.
filthy, or indecent or.is otherwise unprotected by the Constitution of
the United States. This subsec-
tion shall permit a cable operator to enforce prospectively a
written and published policy of prohibiting programming that
the cable operator reasonably believes describes or depicts suual
or excretory activities or organs in a patently offensive manner
as measured by contemporary community standards. ".
- "(iX1) Notwithstanding the provisions of subsections (h) and (c),

a cable operator required by this section to designate chan.nel capac­
ity for commercial use may use an)' such channel capaClt)' for the
provisiofl of programming from a qualified mino:-1t)' progro.mming
source or from any qualir£ed educational programmi,.g source.
whether or not such source is affiliated with the cable operator. The
channel capacity used to provide programming from a qualir£ed mi­
-nority programming source or from any qualir£ed educational pro­
gramming source pursuant to this subsection may not uceed 33 per­
cent of the channel capacity designated pursuant to this section. No
programming provided over a cable system on July 1, 1990, may
qualify as minority programming or educational programming on
that cable system under this subsection.
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Communications Act of 1934
S 612

"(2) For purpoees of this subNctioPl, tM ~rm 'qualirrMl minority
programmi,.. .ouree' TMa1l8 a pt'Of1'TJmmi". ,ouree which devotes
substantially all of its p1'Olf'Tlmmilll to COW1'fll1e of minority lJ~W­
points, or to prfJ61'Gmmi1l6 diI'WCt«l at 1PNmbe,., of minority groups,
and which i.s owr 50 pereen.t minority-own«l, u the term 'minority'
is dcfi,Md in Nelion 309(iX3XCXii).

"(3) For pu",... of this .u'-etion, tM M"m 'qualifi«l «luca­
tional p,."".mmilll .auree' mel'll a pt'O(If'Gmmu., ,ourw which de­
votu .ublt4ntitJlly all of its prot1"'mm~ to ftluCGtion.a1 or instruc­
tional J1"'06Nmmi,.. that promo" publIC unM,..ttmdi,.. of mathe­
malia, tlac tcWftCW. the hUmclllitia, and tlt.t GI1t and 1uJs a doeu­
IMnt«J alllllUll uJIe1Iditure 01& p,.".,.."."u,.. ~",'15,OOO,OOO.
The a1&1IIUJ1 u,.ruliture on P1'OI"'4mmi'W ".."" till aMuol costl in­
curred by tM Jl"'CW"'Gmmilll .au"" to J!ir!KlflCtl or ACquire ProlfTU17'&8
which tire xMtlul«l to be telev*d, aIttl ,peeificolly uclucUs mar­
lceti1l6, promotion, etcllite traMm_ion. tiM operationcl costs, and
general admilliltratiw costs.

"(4) Hothi". in. this .ubl«tion. ,1uUI .ubltitute for the require­
ments to CG'!'l q'MJlirNd non.comlMrcial «lucational ~levision .ta­
tiOM aa 'p«ir- UraM" Netion 615.'~

''OX1) Within. 110 dGyt fo1lowir:w tIM d4tc of the elUlCtment of
this .u'-clio1&, the Comm_ion iMlrP1'01fWz"te rqulc.tiol'll de­
signed to limit th, GCCaI of childnn to iNlM:ent programming, G8
de(in«l by eommiuion rqulc.tu,,,,, and which CGble operators haw
not voluntGrily prohibit«J uraMr ,ubHction. (h) by-

"(A) IWIuiri"ll cable operalors 10 ]I1.txc on a si1l6le channel
all i1ltltl«IIt p,.".,-ams. aa wnUr'" by pf'f¥1'CJm providers, in-'
tendMlfor carr. on channels dail'U't«J for commercial use
un.tkr this MCtU,n:

"(Il) requiri,.,. cabl, operators to block .ucla ,i7&6le channel
un_ the .u_"ber requests access to .uch channel in writing;
arul

'ye) requi~ pro".tJmlMrI to inform cable operators if the
pro,ram would be indecent aa defined b)' Commission regula­
tiol'll.
"rl) Ccbk ~rato,., 'hall compl)' with the regulations promul­

gated P~"'U4l1t to J!4ragra.ph (1). '~

"OWMDlHlP -..nuc.-nOM'

"Sac:. 613. (a) (1) It 1 be unlawful ~ ..., penon to be • cable
operator it diNCtly or~ 1 or IDOft amI__
owna or oontroll, .. lieeuIe or. televiMD ........... ltatioD and
the PNdJdIId ..... B contour or IUC'h 00ftn any portion or
the community,~rwd by .uch operator' ,.-m.

"(I) It .MII ". u1&lc.wful for tI Cabk 0fJe""" to hold a lice;"e
for """ticlumrael multipoint atri'*tiDn .rva. or 10 offer .atellite

, frIIUfer CllllcIlIlCl tekuil&OlI "rvice 8IIJClraltt 4IIIl apart from ally fran­
chil«l CGbk .rvia, in any portion. of tM franChiM arm served by
that cableopeI"Gtor~ CtJbk."atem. TM Commiaion-

"(AJ ,Juall woiw the requi,.,TMIIII of tlUl J141TJ11'Gph for all
cuti,.. multicunul multipoint distribution "rviccS and ,at·
ellite "..ter tlIIN1&1ICI tekvision urvica which are owned by a
cabk_operator on the cl4N of encctlfNllt of this JK1.fYllraph; and

''(lJ) mcI--Y waiw the ~uiremen" of this ptlf'OINJph to the
utellt the Commiuion cleterminu is ~". to e1l8ure that
all .ipifi,CGnt portions of a frenchise area are able to obtain
video programming. '~
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(q) T9 be afforded relief, the petitioner must show by clear
and convincinq evidence that the cable operator has violated the
Commission's leased access provisions in 47 U.S.C. S 532 or
SS 76.970 and 76.971, or otherwise acted unreasonably or in bad faith
in failinq or refusinq to make capacity available or to charqe lawful
rates for such capacity to an unaffiliated leased access proqrammer.

(h) Ourinq t~e pendency of a dispute, a party seekinq to lease
channel capacity for commercial purposes, shall comply with the
rates, terms and conditions prescribed by the cable operator, subject
to refund or other appropriate'remedy.

S 76,977 Minority and educational prggramming used in 'ieu of
deregulated commercial leased ACC'SS capacitv.

(a) A cable operator required by this section to desiqnate/
cnannel capacity for commercial use pursuant to 47 U.S.C. S 532, may
use any such channel capacity for the provision of proqramminq from
a qualified minority proqramminq source or from any qualified
educational proqramminq source, whether or not such source is
affiliated with cable operator. The channel capacity used to provide
proqramminq from a qualified minority proqramminq source or from any
qualified educational proqramminq source pursuant to this Section may
not exceed 33 percent of the channel capacity designated pursuant to
47 U.S.C. S 532.

(b) For purposes of this section, a qualified minority
programming source is a proqramminq source that devotes substantially
all of its proqramminq to coveraqe of minority viewpoints, or to
programminq directed at members of minority qroups, and which is over
SO percent minority-owned.

(c) For purposes of t:his section, a qualified educational
proqramminq source is a proqramminq source that devotes substantially
all of its proqramminq to educational or instructional proqracminq
that promotes public understandinq of mathematics, the sciences, the
humanities, or the arts and has a documented annual expenditure on
proqramminq exceedinq $15 million. The annual expenditure on
programminq means all annual costs incurred by the proqramminq source
to produce or acquire programs which are scheduled to be televised,
and specifically excludes marketing, promotion, satellite
transmission and operational costs, and qeneral ad-ninistrative costs.

(d) For purposes of paraqraphs (b) and (c) of this section'~9t

"substantially all" means that 90' or more of the prograxr.minq offered
must be devoted to minority or educational purposes, as defined in 1
paragraphs (b) and (c) of this section, respectively.

(e) For purposes of subsection (b), "minority" is defined as
in 47 U.S.C. 309(i) (3) (c) (ii) to include Slacks, Hispanics, American
Indians, Alaska Natives, Asians and Pacific Islanders.
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